TITLE 13
DEPARTMENT OF LAND AND NATURAL RESOURCES
SUBTI TLE 1 ADM NI STRATI ON
CHAPTER 1 RULES OF PRACTI CE AND PROCEDURE

Adopting Rules for Contested Case Hearings

Summary

Section 131-1-2 of Title 13, Chapter 1,
entitled “Definitions” is anended.

Subchapter 4 of Title 13, Chapter 1, is
anended to read “Declaratory Rulings.”

Subchapter 5 of Title 13, Chapter 1,
providing for “Contested Case Proceedings” is
adopt ed.



§13-1-2

“Sec. 13-1-2 Definitions. (a) As used in this title,
unl ess the context requires otherw se:

“Board” neans the board of |and and natural resources.

“Chai rperson” neans the chairperson of the board of |and and
nat ural resources.

“Contested case” means a proceeding in which the | egal
rights, duties, or privileges of specific parties are required by
law to be deternined after an opportunity for an agency heari ng.

“Department” nmeans the departnent of |and and natural
resources.

“Party” nmeans each person or agency naned or admitted as a
party, or properly seeking and entitled as of right to be
admtted as a party in any court or agency proceeding.

“ Person” means as appropriate individuals, partnerships,
corporations, associations, or public or private organi zati ons of
any character other than agencies.

“Petitioner” nmeans the person or agency on whose behalf the
petition or application is made.

“Presiding officer” means the person conducting the hearing
whi ch shall be the chairperson or the chairperson’s designated
representative

“Proceedi ng” nmeans the board’ s consideration of the rel evant
facts and applicable | aw, consideration thereof, and action
t hereupon with respect to a particular subject within the board' s
jurisdiction, initiated by a filing or submittal or request or a
board’ s notice or order, and shall include but not be limted to:

(D Proceedi ng invol ving the adoption of forest reserve or
wat er shed boundari es;

(2) Petitions for the creation of |and use sub-zones in
conservation districts;

(3) Proceedi ngs involving the adoption of forest, forest
reserve, watershed, fish and ganme, water, parks,
hi storical sites, recording and | and devel opnent, use,
managenent, di sposal and acquisition rules;

(4) Petitions or applications for the granting or
declaring any right, privilege, authority, or relief
under or from any provision of law or of any rule or
requi rement made pursuant to a power granted by | aw,

(5 An investigation or review instituted or requested to
be instituted by the board;

(6) Ot her proceedi ngs involving the adoption, anendnent,
or repeal of any rule of the board, whether initiated
by board order or notice or by petition of an
i nterested person.

“Public hearing” means a hearing required by law in which nenbers
of the public generally may coment upon a proposed rul e or
application.

“Rul es” nmeans the rules of practice and procedure before the

boar d.

“Public records” is defined in section 92-50, Hawaii Revised
Statutes. The termshall include all rules, witten statenents
of policy or interpretation fornul ated, adopted or used by the
board, all final opinions and orders, the m nutes of neetings of




§13-1-2

the board and any other naterial required by law to be kept on
file in the office of the board unless accorded confidenti al
treatment pursuant to statute or the rules of the board.”

[Eff. 6/22/81; 9/7/82] (Auth: HRS §891-2, 171-6) (Inp: HRS
§891-2, 91-8, 171-6)



“Subchapter 4 Declaratory Rulings”
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“ SUBCHAPTER 5
CONTESTED CASE PROCEEDI NGS

813-1-28 Contested case hearings. Wen required by |aw,
the board shall hold a contested case hearing upon it own notion
or on the witten petition of any government agency or any
interested person who is properly admtted as a party pursuant to
section 13-1-31. Unless specifically prescribed in this chapter
or by chapter 91, Hawaii Revised Statutes, the board may adopt
procedures that in its opinion will best serve the purposes of
the hearings. Where a public hearing is required by law, it
shall be held prior to the contested case hearing [Eff. 9/7/82]
(Auth: HRS 8891-2, 171-6) (Inp: HRS §91-9)
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8§13-1-29 Request for hearing. (a) A hearing on a
contested matter may be requested be the board on its own notion
or upon the witten petition of any governnment agency or any
i nterested person who then properly qualifies to be admtted as a
party. An oral or witten request for a contested case hearing
nmust be nade by the close of the public hearing (if one is
required) or the board neeting at which the matter is schedul ed
for disposition (if no public hearing is required). |In either
situation, the person or agency requesting the contested case
hearing nust file (or mail and postmark) a written petition with
the board not later than ten days after the close of the public
hearing or the board neeting, whichever is applicable. The tine
for making an oral or witten request and submitting a witten
petition may be waived by the board.

(b) A petition requesting a contested case hearing shall
contain concise statenments of:

(1) The legal authority under which the proceeding,

hearing or action is to be held or nade;

(2) The petitioner’s interest that mat be affected;

(3) The disagreenent, denial, or grievance which is being

contested by the petitioner;

(4) The basic facts and issues raised; and

(5 The relief to which the party or petitioner seeks or

deens itself entitled.
[Eff. 9/7/82] (Auth: HRS 891-2) (Inp: HRS §91-9)
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8§13-1-30 Notice of hearing. After a determination is nade
that a contested case hearing is required, the witten notice of
hearing shall be served on parties in accordance with section 91-
9.5, Hawaii Revised Statutes, and shall be served on all persons
or agencies admtted as a party at their |ast recorded addresses
at least fifteen days before the hearing date. Further, the
notice shall be published as provided by |aw but not [ess than
once in a newspaper of general circulation within the State and
within the county provided that matters of internal managenent
shal |l not be subject to the publication requirenent.
[Eff. 9/7/82] (Auth: HRS 8§91-2, 171-6)
(I'mp: HRS 8891-9, 91-9.5)
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§13-1-31 Parties. (a) The follow ng persons or agencies
shall be adnmitted as a party:

(1) The petitioner shall be a party.

(2) Al governnment agenci es whose jurisdiction includes
the land in question may be admtted as parties upon
timely application.

(3) Al persons who have sone property interest in the
| and, who lawfully reside on the [ and, who are
adj acent property owners, or who ot herw se can
dermonstrate that they will be so directly and
i medi ately affected by the proposed change that their
interesting the proceeding is clearly distinguishable
fromthat of the general public shall be admtted as
parties upon tinmely application.

(4) Ot her persons who can show a substantial interest in
the matter may apply to be a party. The presiding
of ficer or the board nay approve the application only
if the applicant’s participation will substantially
assi st the board in its decision meking.

(b) The presiding officer or the board as provided by | aw

may deny any application to be a party when it appears that:

(1) The position of the applicant for participation is
substantially the same as the position of a party
already admitted to the proceedings; and

(2) The adm ssion of additional parties will not add
substantially new information or the addition wll
render the proceedings inefficient and unnanageabl e.

(c) Al persons with simlar interests seeking to be
admtted as parties shall be considered at the sane tine so far
as possible.

(d) Were a contested case hearing has been schedul ed, any
other interested person who qualifies to be a party under
subsection (a) may apply to participate, in accordance with this
subchapter by filing a witten application with the board not
| ater than ten days before the schedul ed contested case hearing.
Except for good cause shown, late filings shall not be permtted.

(e) The application to becone a party shall contain the
fol |l owi ng:

(1) The nature of applicant’s statutory or other right.

(2) The tax nap key nunber of the applicant’s property as
well as the petitioner’s property. The nature and
extent of applicant’s interest.

(3) The effect of any decision in the proceeding on
applicant’s interest.

(4) The difference in the effect of the proposed action on
the applicant’s interest and the effects of the
proposed action on the general public.

() If relevant, the application shall also address:

(D) O her neans avail abl e whereby applicant’s interest nay
be protected.

(2) The extent the applicant’s interest may be represented
by existing parties.

(3) The extent the applicant’s interest in the proceedi ngs
differs fromthat of the other parties.



(4) The extent the applicant’s participation can assist in

devel opment of a conplete record.

(5 The extent the applicant’s participation will broaden

the issue or delay the proceeding.

(6) How the applicant’s intervention would serve the

public interest.

(7) Any other information the board may add or del ete.

(9) If any party opposes another person’s application to
be a party, the party may file objections for the record no | ater
than ten days prior to the hearing.

(h) Al applications to be a party shall be acted upon as
soon as practicable and shall be decided not later than the
comrencenent of the contested case heari ng.

(i) A person whose petition to be adnmitted as a party has
been deni ed may appeal that denial to the circuit court pursuant
to section 91-14, Hawaii Revised Statutes. [Eff. 9/7/82]

(Auth: HRS 8§891-2, 171-6) (Ilnmp: HRS 8891-9, 91-9.5)
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§13-1-32 Conduct of hearing. (a) Contested case hearings
shal |l be conducted in accordance with this subchapter, and
chapter 91, HRS

(b) The presiding officer shall have the power to give
noti ce of the hearing, adninister oaths, conpel attendance of
Wi t nesses and the production of docunentary evidence, exanine
Wi t nesses, certify to official acts, issue subpoenas, rule on
of fers of proof, receive relevant evidence, hold conferences
before and during hearings, rule on objections or notions, fix
times for submitting docunents, briefs, and di spose of other
matters that normally and properly arise in the course of a
hearing authorized by |law that are necessary for the orderly and
just conduct of a hearing. The board nenbers may exanmi ne and
Cross-exam ne w t nesses.

(c) The chairperson of the board shall be the presiding
of ficer. However, the chairperson may desi gnate another board
nmenber, an appoi nted representative or a master to be presiding
of fi cer unless prohibited by | aw

(d) The board may conduct the hearing or, unless otherw se
prohi bited by law, the board in its discretion may designhate a
hearing officer or master to conduct contested case hearings.

(e) The presiding officer shall provide that a verbatim
record of the evidence presented at any hearing is taken unless
wai ved by all the parties. Any party may obtain a certified
transcript of the proceedi ngs upon paynent of the fee established
by law for a copy of the transcript.

() I n hearings on applications, petitions, conplaints,
and violations, the petitioner or conplainant shall make the
first opening statenent and the |ast closing argunent unless the
board directs otherwise. Oher parties shall be heard in such
order as the presiding officer directs. After all parties close
their case, the departnent nay nmeke its recommendations, if any.

(g0 Were a party is represented by nore than one counsel
they may all ocate wi tnesses between them but only one of the
counsel shall be permitted to cross-exanine a witness or to state
any objections or to namke closing argunents.

(h) Each party shall have the right to conduct such cross-
exani nations of the witnesses as may be required for a full and
true disclosure of the relevant facts and shall have the right to
submit rebuttal evidence, subject to lintation by the presiding
of ficer.

(i) To avoid unnecessary or repetitive evidence, the
presiding officer nmay limt the nunmber of wi tnesses, the extent
of direct or cross-exam nation or the time for testinony upon a
particul ar issue, subject to law. [Eff. 9/7/82] (Auth: HRS
8891-2, 171-6) (Ilnp: HRS 8§91-9, 92-16)

(j) Any procedure in a contested case may be nodified or
wai ved by stipulation of the parties and informal disposition nmay
be nade of any contested case by stipulation, agreed settlenent,
consent order or default. [Eff. 9/7/82] (Auth: HRS §891-2,
171-6) (lnp: HRS 8§91-9(d)
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8§13-1-33 Procedure for witnesses. (a) Wtnesses may be
subpoenaed as set forth bel ow

(D Requests for the issuance of subpoenas, requiring the
attendance of a witness for the purpose of taking oral
testimony before the board shall be in witing, and
shall state the reasons why the testinony of the
witness is believed to be material and relevant to the
i ssues involved. Only parties or a board nmenber may
request the issuance of a subpoena.

(2) Request for the issuance of subpoenas for the
producti on of docunents or records shall be in
writing, shall specify the particular docunent or
record, or part thereof, desired to be produced; and
shall state the reasons why the production thereof is
believed to be material and relevant to the issues
involved. Only parties or a board nmenmber may request
the i ssuance of a subpoena duces tecum

(b) Subpoenas may be issued by the presiding officer. No
subpoena shall be issued unless the party requesting the subpoena
has conplied with this section giving the name and address of the
desired witness and tendering the proper witness and nil eage
fees. Signed and seal ed bl ank subpoenas shall not be issued to
anyone. The name and address of the witness shall be inserted in
the original subpoena, a copy of which shall be filed in the
proceedi ng. Subpoenas shall state at whose request the subpoena
is issued. Requests for subpoenas shall be filed not later than
three days before the schedul ed heari ng.

(c) Wtnesses sumoned shall be paid the same fees and
nmleage as are paid witnesses in circuit courts of the State of
Hawai i and such fees and nil eage shall be paid by the party at
whose request the witness appears. [Eff. 9/7/82] (Auth: HRS
8§891-2, 171-6) (Inp: HRS §92-16)
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§13-1-34 Mitions. (a) All notions other than those made
during a hearing shall be nade in witing to the board, shal
state the relief sought, and shall be acconpani ed by an affidavit
of menmorandum setting forth the grounds upon which they are
based. The presiding officer shall set the tinme for all notions
and opposi ng nmenorandum if any.

(b) The nmoving party shall serve a copy of all nptions on
all other parties at |east forty-eight hours prior to the hearing
on the motion and shall file with the board the original with
proof of service.

(c) A nmenmorandumin opposition or a counter affidavit
shal |l be served on all parties not later than twenty-four hours
prior to the hearing. The original and proof of service shall be
filed with the board.

(d) Failure to serve or file a nenmobrandumin opposition to
a motion or failure to appear at the hearing shall be deened a
wai ver of objection to the granting or denial of the notion.

[Eff. 9/7/82] (Auth: HRS 8891-2, 171-6) (lnp: HS 891-7)
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§13-1-35 Evidence. (a) The presiding officer may exercise
discretion in the adm ssion or rejection of evidence and the
exclusion of immterial, irrelevant, or unduly repetitious
evi dence as provided by law with a view to doi ng substanti al
justice.

(b) The presiding officer shall rule on the admissibility
of all evidence. The rulings may be reviewed by the board in
determning the natter on it nerits.

(c) Wen objections are nade to the adm ssion or excl usion
of evidence, the grounds relied upon shall be stated briefly.
Formal exceptions to rulings are unnecessary and need not be
t aken.

(d) An offer of proof for the record shall consist of a
statenment of the substance of the evidence to which objection has
been sustained, or the subm ssion of the evidence itself.

(e) Wth the approval of the presiding officer, a wtness
may read testinony into the record on direct exam nation. Before
any prepared testinmony is read, unless excused by the presiding
officer, the witness shall deliver copies thereof to the
presiding officer and all counsel parties. Admssibility shal
be subject to the rules governing oral testinmony. |If the
presiding officer deens that substantial saving in tinme wll
result, a copy of the prepared testinony may be received in
evi dence wit hout reading, provided that copies thereof shall have
been served upon all parties and the presiding officer five days
before the hearing or if such prior service is waived, to permt
proper cross exam nation of the witnesses on matters contained in
the prepared testinony.

() If relevant and material nmatter is offered in evidence
in a docurment containing other matters, the party offering it
shal | designate specifically the matter so offered. |If the other

matter in the docunment woul d burden the record, at the discretion
of the presiding officer, the relevant and material matter may be
read into the record or copies of it received as an exhibit.
O her parties shall be afforded opportunity at the tinme to
exani ne the docunent, and to offer in evidence other portions
believed material and rel evant.
(9) Exhi bits shall be prepared as foll ows:
(D) Docunent s, pl eadi ngs, correspondence and ot her
exhi bits shall be | egible and nust be prepared on
paper either 8-1/2x13 inches or 8-1/2x11 inches in
size. Charts and other oversize exhibits nust be
bound or folded to the respective approxi mte size,
where practical. \Wierever practicable, sheets of each
exhi bit shall be nunbered and data and other figures
shall be set forth in tabular form
(2) Wen exhibits are offered in evidence, the origina
and ei ght copies, unless otherw se waived by the
board, shall be furnished to the presiding officer for
the board’ s use with adequate copies for review by
ot her parties, unless the copies have been previously
furnished or the presiding officer directs otherw se.
(h) If any natter contained in a docunment on file as a
public record with the departnment is offered in evidence, unless



directed otherwi se by the presiding officer, the docunent need
not be produced as an exhibit, but may be received in evidence by
reference, provided that the particular portions of the docunent
are specifically identified and ot herwi se conpetent, relevant,
and material. |If testinmony in proceedings other than the one
being heard is offered in evidence, a copy shall be presented as
an exhibit, unless otherwi se ordered by the presiding officer.

(i) Oficial notice may be taken of such matters as may be
judicially noticed by the courts of the State of Hawaii
Oficial notice nay al so be taken of generally recognized
technical or scientific facts when parties are given notice
ei ther before or during the hearing of the nmaterial so noticed
and afforded the opportunity to contest the facts so noti ced.

(j) At the hearing, the presiding officer may require the
production of further evidence upon any issue. Upon agreenent of
the parties, the presiding officer may authorize the filing of
specific docunmentary evidence as a part of the record within a
fixed time. [Eff. 9/7/82] (Auth: HRS 8§891-2, 171-6)

(I'mp:  HRS 8891-9, 91-10)
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813-1-36 Pre-hearing conferences; exchange of exhibits;
briefs. (a) The presiding officer may hold or cause to be held
pre-hearing conferences with the parties for the purpose of
forrmulating or sinplifying the issues, arranging for the exchange
of proposed exhibits or proposed witten testinony, setting of
schedul es, exchangi ng nanes of w tnesses, |lintation of nunber of
W t nesses, and such other matters as nmay expedite orderly conduct
and di sposition of the proceeding as permitted by |aw.

(b) The presiding officer may request briefs setting forth
the issues, facts and | egal argunents upon which the parties
intend to rely and the presiding officer may fix the conditions
and tine for the filing of briefs and the nunber of pages.

Exhi bits may be reproduced in an appendix to a brief. A brief of
nore than twenty pages shall contain a subject index and table of
authorities. [Eff. 9/7/82] (Auth: HRS 8891-2, 171-6)

(I'mp:  HRS 891-9)
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§13-1-37 Correction of transcript. Mdtions to correct the
transcript shall be made within five days after receipt of the
transcript and shall be acted upon by the presiding officer.
[Eff. 9/7/82] (Auth: HRS 8891-2, 171-6) (Ilnp: HRS §91-10)
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8§13-1-38 Disqualification. No board nenber shall sit in

any proceeding in which the nenmber has any pecuniary or business
interest involved in the proceeding or who is related within the
first degree by blood or marriage to any party to the proceedi ng.

If, after declaring any pecuniary interest or consanguinity to
the parties, the parties do not oppose the nmenber fromsitting in
a proceeding, the record shall note clearly the waiver by the
parties. [Eff. 9/7/82] (Auth: HRS 8§891-2, 171-6) (Inp: HRS
§884-14, 91-13, 171-4)
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8§13-1-39 Ex parte (single party) conmunications. (a) No
party or person petitioning to be a party to a proceedi ng before
the board nor their enployees, representatives or agents shal
meke an unaut hori zed ex parte comuni cati on either oral or
written concerning the contested case to any nenber of the board
who will be a participant in the decision-naking process.

(b) The follow ng classes of ex parte comruni cations are

permtted.

(1) Those which relate solely too matters which a board
nmenber is authorized by the board to di spose of on ex
parte basis.

(2) Requests for information with respect to the status of
a proceedi ng.

(3) Those which all parties to the proceedi ng agree or
whi ch the board has formally ruled nay be nmade on an
ex parte basis.

(4) Those with representatives of any news media on
matters intended to i nformthe general public
[Eff. 9/7/82] (Auth: HRS 8891-2, 171-6) (Inp: HRS
§91-13)
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8§13-1-40 Decisions and orders. (a) A proceeding shall be
deenmed submitted for decision by the board after the taking of
evidence, the filing of briefs, the consideration of notions, and
the presentation of oral argunent as nay have been pernmitted or
prescribed by the presiding officer. Were a hearing officer has
conducted the hearing, the hearing officer shall file a report
with the evidence, or a summary thereof, as well as proposed
findings of facts and conclusions of |aw which the board may
adopt, reject or modify. A party to the proceedings may submit a
proposed deci sion and order which shall include proposed findings
of fact and conclusions of law. The proposals shall be filed
with the board and nmailed to each party to the proceedi ng not
|ater than ten days after the transcript is prepared and
avail abl e, unless the presiding officer shall otherw se
prescri be.

(b) Wthin the tine established by law, if any, or within
a reasonable tinme after the hearing, the board shall render its
findi ngs of fact, conclusions of |aw and deci sion and order
approvi ng the proposal, denying the proposal, or nodifying the
proposal by inposing conditions. The vote of each nenber shal
be recorded. Upon agreenent by the parties, the exam nation and
proposed deci sion provisions under section 91-11, HRS, nay be
wai ved pursuant to section 91-9(d), HRS

(c) Every deci sion and order adverse to a party to the
proceedi ng, rendered by the board in a contested case, shall be
in witing or stated in the record and shall be acconpani ed by

separate findings of fact and conclusions of law. If any party
to the proceeding has filed proposed findings of fact, the board
shall incorporate in its decision a ruling upon each proposed

findi ngs so presented.

(d) Deci sions and orders shall be served by nmiling copies
thereof to the parties of record. When service is not
acconplished by nail, it may be affected by personal delivery of
a certified copy. Wien a party to an application proceedi ng has
appeared by a representative, service upon the representative or
counsel shall be deenmed to be service upon the party.

[Eff. 9/7/82] (Auth: HRS 8891-2, 171-6) (Ilnp: HRS §91-12)
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8§13-1-41 Reconsideration. (a) The board may reconsider a
decision it has nade on the merits only if the nmoving party can
show

(D New i nformati on not previously avail able woul d af fect

the result; or

(2) That a substantial injustice would occur.

(b) In either case, a notion for reconsideration shall be
made not later than five business days after the decision or any
deadl i ne established by law for the disposition of the subject
matter, whichever is earlier. [Eff. 9/7/82] (Auth: HRS
8§891-2, 171-6) (Inmp: HRS 8891-11, 91-12)
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§13-1-42 Appeals. Parties to proceedings who are aggrieved
by the decision of the board may obtain judicial review thereof
in the manner set forth in section 91-14, Hawaii Revised
Statutes, provided that the court may also reverse or nmodify a
finding of the board if such finding appears to be contrary to
the cl ear preponderance of the evidence. [Eff. 9/ 7/ 82]
(Auth: HRS 8891-2, 91-14) (Ilnp: HRS 8§891-14, 91-15)”



DEPARTMENT OF LAND AND NATURAL RESOURCES

The rul es anmending section 13-1-2 entitled “Definitions” and

adopti ng subchapter 4 entitled “Contested Case Hearings”,

bot h of

Title 13, Chapter 1, Rules of Practice and Procedure before the

Board of Land and Natural

Resources on the Summary Page dated

August 27, 1982, were adopted on August 27, 1982, by the Board of
Land and Natural Resources follow ng public hearings on August 5,

1982, after public notice was given in the Honolulu Star-
Bul l etin, Honolulu Adverti ser,

Garden | sl and News, Hawai i

Heral d and the Maui News on July 16, 1982.

Tri bune

These rules shall take effect ten days after filing with the
O fice of the Lieutenant Governor

APPROVED AS TO FORM

/sl WIIliam Tam

Deputy Attorney CGenera

/s/ Susunb Ono

Chai rperson and Menber
Board of Land and
Nat ur al Resources

/s/ Douglas Ing

Menmber
Board of Land and
Nat ur al Resources

/sl George Ariyoshi

Gover nor

August 27, 1982

Date Fil ed



